
Proposal for a directive on corporate
sustainable due diligence

What’s new?



General context

Publication of the European Commission proposal on the 23rd of February 2022

General objective: to create new obligations at the European level for companies 

regarding sustainable governance and due diligence



Definition of due diligence

The duty of companies to « avoid infringing on the rights of others and to address 

adverse impacts with which they are involved » by identifying, preventing, 

mitigating and accounting for how they address their impacts on human rights, 

whether such impacts are caused by the business enterprise itself or whether they 

are « directly linked to its operations, products or services by its business 

relationships »
O. de Schutter, ITUC



Legal context
International level: voluntary approach

2011 UN Guiding Principles on Business and Human Rights : preventing negative 

human rights effects resulting from business activities

2011 OECD Guidelines for Multinational Enterprises : extending due diligence 

interpretation to other areas of responsible business conduct such as climate change 

and supply chain

2011 Tripartite Declaration of Principles concerning Multinational Enterprises and 

Social Policy of ILO focuses its attention on achieving decent work, sustainable 

businesses and more inclusive growth in order to accomplish UN Sustainable 

Development Goal 8

2018 OECD Due Diligence Guidance for Responsible Business Conduct helps 

companies to successfully achieve due diligence goals.

https://www.ohchr.org/sites/default/files/documents/publications/guidingprinciplesbusinesshr_en.pdf
https://www.oecd.org/daf/inv/mne/48004323.pdf
https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/2890/download#:~:text=The%20aim%20of%20this%20Tripartite,account%20the%20United%20Nations%20resolutions
https://www.oecd.org/investment/due-diligence-guidance-for-responsible-business-conduct.htm


Legal context
European level :

The EU introduced due diligence obligations through secondary law
Ex: Directive 2014/95/EU as regards disclosure of non-financial and diversity 

information by certain large undertakings and groups ; 

Regulation (EU) 2019/2088 on sustainability‐related disclosures in the financial 

services sector ; 

Regulation (EU) 2020/852 on the establishment of a framework to facilitate 

sustainable investment, and amending Regulation (EU) 2019/2088 ; 

Directive (EU) 2022/2464 as regards corporate sustainability reporting

https://eur-lex.europa.eu/eli/dir/2014/95/oj
https://eur-lex.europa.eu/eli/dir/2014/95/oj
https://eur-lex.europa.eu/eli/reg/2019/2088/oj
https://eur-lex.europa.eu/eli/reg/2019/2088/oj
https://eur-lex.europa.eu/eli/reg/2020/852/oj
https://eur-lex.europa.eu/eli/reg/2020/852/oj
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32022L2464


Legal context

Sectoral obligations : Regulation (EU) No 995/2010 laying down the obligations 

of operators who place timber and timber products on the market ; 

Regulation (EU) 2017/821 laying down supply chain due diligence obligations 

for Union importers of tin, tantalum and tungsten, their ores, and gold 
originating from conflict-affected and high-risk areas

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32010R0995
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32010R0995
https://eur-lex.europa.eu/eli/reg/2017/821/oj
https://eur-lex.europa.eu/eli/reg/2017/821/oj
https://eur-lex.europa.eu/eli/reg/2017/821/oj
https://eur-lex.europa.eu/eli/reg/2017/821/oj


Legal context

Problems:

- narrow scope of application (they only apply to companies operating within the EU and 

do not extend to their supply chain)

- focus on transparency and reporting

- sectorial obligations



Legal context

National level:

Ex: France, legislation on due diligence (2017) -> Narrow scope of application 

but creates an obligation to establish and effectively implement a vigilance 

plan

Germany, Supply chain Act (2022) -> companies operating in Germany and 

their subsidiaries must establish a risk management system

Norway, Law on transparency (2022) -> companies have to integrate 

responsible conduct into their policies



Legal context
National level:





For more information, see: https://corporatejustice.org/

https://corporatejustice.org/


The answer: a proposal for a directive on 
corporate sustainable due diligence

Publication in february 2022

Negotiations in trilogues until December 2023

A provisional agreement was reached on the 14 December 2023



Scope of application of the provisional
agreement

- EU companies

o That have more than 500 employees and a net worldwide turnover over EUR 

150 million

o Or that is the parent company of a group that has more than 500 employees 

and generated EUR 150 million

o Or that generated a turnover between EUR 40 million and EUR 150 million 

including at least EUR 20 million in specific sectors (textile, minerals, 

agriculture and construction)

- The same applies for third country companies (or parent companies) 

o That carried out more than EUR 150 million in the Union 

o Or the ones operating in textile, minerals, agriculture or construction.



Scope of application of the provisional
agreement

The material obligations concern the companies’ own operations, those of their 

subsidiaries, and those carried out by their business partners.

The draft agreement excludes the financial sector.



Obligations
Due diligence conduct substantial obligations:

- To conduct a risk-based human rights and environmental due diligence; i.e. 

identify, assess, prevent, mitigate, bring to an end and remedy to their actual or 

potential adverse impacts on the environment and human rights, and monitor the 

effectiveness of their due diligence policies. 

- To elaborate a climate plan in line with the 1.5C global warming limit of the Paris 

agreement. 

Companies would have to update their due diligence policies if important change 

occurs and monitor their effectiveness.



Obligations

Theses due diligence obligations could be part of public procurement conditions.

Companies would have to establish and maintain a notification mechanism and 

complaints procedure. 



Obligations

More civil liability as victims could claim for reparation when they suffered from a 

violation of human rights or environmental standards provided by transposition of the 

directive. 

National supervisory bodies would be established and could adopt sanctions, 

including pecuniary penalties, if the companies do not respect their due diligence 

obligations.



Next steps
Provisional agreement reached in December 2023

This agreement now needs to be formally adopted by both Institutions. 

Currently blocked in the Council. Taken off the Agenda three times: no majority 

was expected, as Germany followed by other countries was expected to abstain. 

One of several issues: France wants now to change the scope of application of 

the proposal. -> It would not apply to companies with more than 5000 employees 

instead of 500. This would reduce its application to 80% of the companies. 

However, it is not very clear now:  apparently France changed again its position 

after the Council meeting on the 28 February. 

BUT deal is not completely off the table. The Belgian Presidency is waiting for 

window of opportunity to put it to the vote again. Isabelle Schömann (ETUC) 

stressed the crucial role that national and European Trade Unions can still 

play.


	Slide 1: Proposal for a directive on corporate sustainable due diligence 
	Slide 2: General context
	Slide 3: Definition of due diligence
	Slide 4: Legal context
	Slide 5: Legal context
	Slide 6: Legal context
	Slide 7: Legal context
	Slide 8: Legal context
	Slide 9: Legal context
	Slide 10
	Slide 11
	Slide 12: The answer: a proposal for a directive on corporate sustainable due diligence
	Slide 13: Scope of application of the provisional agreement
	Slide 14: Scope of application of the provisional agreement
	Slide 15: Obligations
	Slide 16: Obligations
	Slide 17: Obligations
	Slide 18: Next steps

