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Obecné souvislosti

Zverejnéni navrhu Evropské komise 23. unora 2022

Obecny cil: vytvofit na evropské Urovni nové povinnosti pro spolecnosti tykajici se udrzitelného
fizeni a nalezité péce
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Definice due diligence

Povinnost spolec¢nosti, vyhybat se porusovani prav druhych a resit nepfiznivé dopady, se
kterymi jsou zapojeny” identifikaci, pfedchazenim, zmirfiovanim a uctovanim toho, jak feSi
své dopady na lidska prdva, at' uz jsou tyto dopady zplsobeny podnikanim samotny podnik
nebo zda jsou, pfimo spojeny s jeho operacemi, produkty nebo sluzbami jeho obchodnimi

vztahy"

O. de Schutter, ITUC
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Pravni kontext

Mezinarodni Uroven: dobrovolny pfistup

2011 Hlavni zasady OSN pro podnikani a lidska prava : pfedchazeni negativnim

dopady na lidska prava vyplyvajici z podnikatelské ¢innosti

Smeérnice OECD pro nadnarodni spolecnosti z roku 2011 : rozSifeni interpretace due
diligence na dalsi oblasti odpovédného obchodniho chovani, jako je zména klimatu a dodavatelsky
Fetézec

2011 Tripartitni deklarace zasad tykajicich se nadnarodni spolecnosti Podniky a
Socialni politika ILO zaméruje svou pozornost na dosazeni slusné prace, udrzitelného
podnikani a inkluzivnéjsiho rdstu s cilem dosahnout udrzitelného rozvoje OSN
Rozvojovy cil 8
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2018 Pokyny OECD k nalezité péci pro odpovédné obchodni chovani pomaha

spole¢nosti Uspésné dosahnout cild due diligence.


https://www.oecd.org/investment/due-diligence-guidance-for-responsible-business-conduct.htm
https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/2890/download#:~:text=The%20aim%20of%20this%20Tripartite,account%20the%20United%20Nations%20resolutions
https://www.oecd.org/daf/inv/mne/48004323.pdf
https://www.ohchr.org/sites/default/files/documents/publications/guidingprinciplesbusinesshr_en.pdf
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Pravni kontext

Evropska uroven:

EU zavedla povinnosti nalezité péce prostfednictvim sekundarniho prava
Priklad: Smérnice 2014/95/EU, pokud jde o zverejnovani nefinan¢nich informaci a informaci
0 rozmanitosti nékterymi velkymi podniky a skupinami ;

Narizeni (EU) 2019/2088 o zverejnovani informaci souvisejicich s udrzitelnosti v sektoru
financ¢nich sluzeb ;

Narizeni (EU) 2020/852 o zfizeni ramce pro usnadnéni udrzitelné investice a kterym se
meéni narizeni (EU) 2019/2088 :

Smérnice (EU) 2022/2464, pokud jde o podavani zprav o podnikové udrzitelnosti

EUROPEAN PUBLIC SERVICE UNION


https://eur-lex.europa.eu/eli/reg/2019/2088/oj
https://eur-lex.europa.eu/eli/reg/2019/2088/oj
https://eur-lex.europa.eu/eli/dir/2014/95/oj
https://eur-lex.europa.eu/eli/dir/2014/95/oj
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32022L2464
https://eur-lex.europa.eu/eli/reg/2020/852/oj
https://eur-lex.europa.eu/eli/reg/2020/852/oj
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Pravni kontext

Odvétvové povinnosti : Narizeni (EU) ¢. 995/2010, kterym se stanovi povinnosti
hospodarskych subjektl, které uvadéji drevo a drevarské vyrobky na trh;

Narizeni (EU) 2017/821, kterym se stanovi povinnosti hloubkové kontroly dodavatelského
Fetézce pro dovozce cinu, tantalu a wolframu v Unii, jejich rud a zlata pochazejicich z
oblasti zasazenych konfliktem a vysoce rizikovych oblasti
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https://eur-lex.europa.eu/eli/reg/2017/821/oj
https://eur-lex.europa.eu/eli/reg/2017/821/oj
https://eur-lex.europa.eu/eli/reg/2017/821/oj
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32010R0995
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32010R0995
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Pravni kontext

Problémy:

- Uzky rozsah poufZiti (vztahuji se pouze na spolecnosti plsobici v rdmci EU a nezasahuiji do jejich dodavatelského retézce)

- zameéfit se na transparentnost a podavani zprav

- sektorové zavazky
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Pravni kontext

Narodni Uroven:

Priklad: Francie, legislativa o naleZité péci (2017) -> Uzky rozsah poufZiti, ale vytvari povinnost

vytvorit a ucinné provadét plan vigilance

Némecko, zdkon o dodavatelském retézci (2022) -> spolecnosti plsobici v Némecku a jejich
dcefiné spolecnosti musi zavést systém Fizeni rizik

Norsko, zakon o transparentnosti (2022) -> spolecnosti musi zaclenit odpovédné chovani do
svych politik
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STATUS

COMPANY SCOPE

MATERIAL SCOPE

VALUE CHAIN
SCOPE

EU COMMISSION EU PARLIAMENT

PROPOSAL FOR A RESOLUTION ON
DIRECTIVE ON DUE CORPORATE DUE
DILIGENCE DILIGENCE

* Proposal by the European
Commission

* Very large EU companies

oy odni

worldwide)

* Verylarge non-EU
companies operating in
the EU (>€150m turnover
in the EU)

* Large EU companies in
high-risk sectors:
agriculture, garment and
minerals (>250
employees and >€40m
turnover worldwide)

* Large non-EU companies
in high-risk sectors:
agriculture, garment and
minerals (>€40m turnover

in the EU)

Human rights

Labour rights
Environment (narrow list of
standards, excl. climate)

= Own operations and
subsidiaries
‘Established business
relationships’ (direct and
indirect relationships that
are or are expected to be
lasting, not negligible and
not merely ancillary) in all
tiers of the global value
chain, upstream and
downstream
= SME clients are excluded
from financial institutions’
due diligence

u

Recommendation by the
European Parliament

Large EU companies,

" SMEs in
Large non-EU companies,
listed SMEs and SMEs in
high-risk sectors
operating in the EU

Human rights

Labour rights
Environment (incl. climate)
Governance

Own operations and
subsidiaries

All business relationships
in all tiers of the global
value chain, upstream and
downstream

FRENCH LAW ON

DUTY OF VIGILANCE

Praviit Kontéxt

In force

* Very large French
companies (25,000
employees worldwide)

*= Very large non-French
companies operating in
France (210,000
employees worldwide)

Human rights

Health and safety
Environment (broadly
defined)

= Own operations and
subsidiaries

* ‘Established business
relationships’ with
suppliers and
subcontractors in the
global supply chain

GERMAN LAW ON
SUPPLY CHAIN

* Verylarge German

companies (23,000
employees in Germany;
thereafter from 2024,
21,000 employees)
Very large non-German
companies operating in
Germany (23,000
employees in Germany;
thereafter from 2024,
21,000 employees)

Human rights

Labour rights
Environment (narrow list of
standards: Stockholm,
Minamata and Basel
conventions only)

Own operations and
subsidiaries (full
obligations)

Direct suppliers (full
obligations)

Indirect suppliers
(companies are required
to identify, prevent and
mitigate impacts only if
they obtain “substantiated
knowledge” of abuses)

NORWEGIAN LAW ON

TRANSPARENCY

* Medium-sized and large
Norwegian companies
(exceeding two of these
three thresholds: NOK
70m turnover, NOK 36m
balance sheet, 50
employees)

* Medium-sized and large
non-Norwegian
companies operating in
Norway (exceeding two of
these three thresholds:
NOK 70m turnover, NOK
35m balance sheet, 50
employees)

* Human rights
= Labour rights

= Own operations and
subsidiaries

= All suppliers and
subcontractors in the
entire global supply chain

= All other business
partners supplying goods
or services directly to the
company

= - O

DUTCH PROPOSAL AUSTRIAN MOTION BELGIAN PROPOSAL
ON RESPONSIBLE FOR A RESOLUTION ON DUTY OF
BUSINESS CONDUCT ON SUPPLY CHAIN VIGILANCE

Proposal by political
parties in Parliament

Large Dutch companies
(exceeding two of these
three thresholds: €20m
balance sheet: €40m
turnover; 250 employees)
Large non-Dutch
companies operating in
the Netherlands
(exceeding two of these
three thresholds: €20m
balance sheet; €40m
turnover; 250 employees)
(General duty of care for
all companies operating in
the Netherlands)

Human rights

Labour rights
Environment (broadly
defined)

Own operations and
subsidiaries

All business relationships
in the entire global value
chain

Motion by political party in
Parliament

All Austrian companies
(above a certain turnover
to be defined)

All non-Austrian
companies operating in
Austria (above a certain
turnover to be defined)

Human rights

Labour rights
Environment (all
internationally recognised
environmental and climate
standards)

Own operations and
subsidiaries

All suppliers and
subcontractors in the
entire global supply chain

Proposal by political
parties in Parliament

Large Belgian companies
(=250 employees and
either =~€43m balance
sheet or >€50m turnover)
Large non-Belgian
companies operating in
Belgium (=250 employees
and either >€43m balance
sheet or >€50m turnover)
SMEs operating in high-
risk sectors (including
conflict minerals,
agriculture, garment,
minerals, extractive
industry and finance) and
regions

(General due diligence
duty for all companies
established or active in
Belgium)

Human rights
Labour rights
Environment (broadly

defined)

Own operations and
subsidiaries

All business relationships
in the entire global value
chain, upstream and
downstream
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DUE DILIGENCE
OBLIGATIONS

REPORTING
OBLIGATIONS

CIVIL LIABILITY
AND ACCESSTO
JUSTICE

Obligation to integrate due
diligence into the
company's policy,
including a code of
conduct; identify potential
and actual impacts (only
severe impacts for not
very large companies in
high-risk sectors); prevent
impacts via

prevention plans,
contractual assurances,
third-party audits,
investments and SME
support; the possibility to
suspend contractual
relations; cease or
minimize impacts via
corrective plans,
contractual assurances,
third-party audits,
investments and SME
support; and establish a
complaints mechanism
No climate due diligence
requirements, but an
obligation to adopt a
climate transition plan
Financial institutions’ due
diligence need only be
conducted before
providing the service
Company directors have a
duty to put in place and
oversee due diligence

Publish annual due
diligence strategy (as per
EU CSRD)

Publish an annual
statement (companies not
subject to EU CSRD)

Liability for harms by
“established business
relationships” due
diligence should have
prevented

No liability for harms
caused by indirect
partners if the company (1)
sought contractual
assurances, (2) verified
compliance therewith and
(3) it was reasonable to
expect these measures
would be adequate to
prevent the harm

EU law is overriding
mandatory (applies even if
the harm occurred
abroad)

= Obligation to integrate due
diligence into the
company’s policy and
strategy; identify and
assess impacts; specify
them, their severity,
likelihood and urgency and
relevant data; adopt and
indicate all proportionate
and commensurate
measures to cease,
prevent or mitigate
impacts; setup a
prioritisation strategy;
ensure that business
relationships implement
policies in line with due
diligence strategy,
including via framework
agreements, contractual
clauses, codes of conduct
or audits; verify
compliance therewith; and
set up a grievance
mechanism

= Large companies with all

their direct partners in the
EU, and SMEs may
conclude the absence of
risks, and simply publish a
no-risk statement

* Publish due diligence

strategy on company’s
website and upload it on
EU platform

* |nform strategy to workers’

reps, unions, business

partners
* Disclose relevant info

about the global value
chain

Liability for harms caused
or contributed to by own
company and controlled
entities that due diligence
should have prevented
Presumption of liability
and control / reversal of
the burden of proof
(companies must prove
they took all reasonable
preventive measures)

EU law is overriding
mandatory (applies even if
the harm occurred
abroad)

Reasonable time
limitation periods for
bringing a civil lawsuit

* Obligation to establish
and effectively implement
a vigilance plan which
shall include a mapping
assessment to identify
and rank risks; set out
procedures to assess
subsidiaries,
subcontractors and
suppliers; establish
appropriate action to
mitigate risks and prevent
violations; create an alert
mechanism, and a
monitoring scheme to
assess the efficiency of
the measures
implemented

* Publish annual vigilance
plan

* Liability for harms due
diligence should have
prevented

= No presumption of liability
/ reversal of the burden of
proof

Obligation to establish a
risk management system;
designate a responsible
person within the
company; perform regular
risk analyses; issue a
policy statement; lay down
preventive measures in
own operations,
subsidiaries and vis-a-vis
direct suppliers; take
remedial action; establish
a complaints mechanism;
implement due diligence
obligations with regard to
risks at indirect suppliers
in case of “substantiated
knowledge” of abuses;
and document and report

Publish annual reports on
company's website and
submit them to the
competent authority

No new civil cause of
action created (explicitly
states that a breach of
due diligence obligations
does not lead to civil
liability)

Enables injured parties
to authorize German
trade unions and NGOs
to bring civil proceedings
in Germany on their
behalf

= QObligation to embed
responsible business
conduct into the
company’s policies;
identify and assess actual
and potential impacts;
implement measures to
cease, prevent or mitigate
impacts based on
prioritisations; track
implementation and
results; communicate with
affected stakeholders how
impacts are addressed;
provide for or co-operate
in remediation and
compensation

* Publish annual reports on

company’s website and
update them in case of
significant changes

= No explicit provision

Obligation to integrate due
diligence into the
company’s policies,
management systems and
business processes;
identify and analyse
potential and actual
impacts; draw up and
carry out an action plan to
prevent and mitigate
impacts; prioritisation;
monitor the application
and effectiveness of
measures; set up
remediation mechanism
or cooperate with an
existing one; offer to
enable remediation or
contribute to it

Publish annual reports on
due diligence policy and
measures, including
findings and results

Liability for harms due
diligence should have
prevented

No presumption of
liability / reversal of the
burden of proof

Existing Dutch tort law for
the general duty of care is
expected to apply

= Obligation to conduct risk
analysis, implement
follow-up measures
(prevention and
mitigation), carry out
effectiveness reviews on
the measures taken,
involve stakeholders, and
establish an early warning
system

* Publish annual reports

and submit them to the
competent authority

* Liability for harms due

diligence should have
prevented

* Guaranteed access of

victims to Austrian courts

* Generous time limitation

periods for bringing a civil
lawsuit

» Financial support for

claimants, incl. costs for
lawyers, evidence, travel,
opinions and interpreters

Obligation to establish and
effectively implement a
vigilance plan which shall
include a description of
the value chain; a map of
risks; set out procedures
to assess subsidiaries,
subcontractors and
suppliers; establish
appropriate action to
mitigate risks and prevent
violations; create an alert
mechanism; an effective
complaint and
remediation mechanism;
and a monitoring scheme
to assess the measures
implemented

Publish annual vigilance
plan (only large companies
and SMEs operating in
high-risk sectors or
regions)

Liability for harms due
diligence should have
prevented

Presumption of liability /
reversal of the burden of
proof (companies must
prove they conducted due
diligence)

Belgian law is overriding
mandatory (applies even if
the harm occurred
abroad) unless claimant
chooses otherwise
Includes provisions on
collective redress and
injunctive measures
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PUBLIC
ENFORCEMENT

National supervisory
authorities may initiate
investigations at their own
initiative or following
substantiated concerns by
third parties
National supervisory
authorities may
- order the cessation of
infringements
abstention from
repetition, remedial
action
- impose fines (incl.
exclusion from public
support)
- adopt interim
measures
European Network of
Supervisory Authorities

National supervisory
authorities may initiate
investigations at their own
initiative or following
substantiated concerns by
third parties

National supervisory
authorities may

- order injunctive action
- compel remediation
issue fines (incl. exclusion
from public procurement
and confiscation of
commodities)

* Any concerned party can
file a complaint for non-
compliance before the
judge

* The judge may
- give formal notice to

comply in a three-month

- if non-compliance
persists, the judge may
oblige the company to
publish a plan and
impose periodic penalty
payments

* Public regulator with 65
FTE staff has the power to
review the reports, to
conduct risk-based
inspections at its own
initiative or on claims
raised by affected parties

®= Public regulator may

- order the company to
comply within a
specific timeline

- issue fines (up to 2%
of annual turnover) for
failure to conduct DD
(incl. exclusion from
public procurement)

Any person can file a
request for information
about a company’s DD
before the company
The company must
answer within three weeks
or two months, depending
on the request
The Consumer Agency
has the power to monitor
compliance and may
- request confirmation
that a relationship has
ceased
- issue prohibitions or
injunctions
- issue fines

Public regulator with 10
FTE staff has the power to
investigate failures and act
on complaints filed by
stakeholders

Public regulator may issue

fines

Criminal liability for
company directors for
repeated failure within 5
years to stop activities that
cause or contribute to
negative impacts or to
provide remedy

* State authority with a civil
society advisory board

= State authority may
impose proportionate,
effective and dissuasive
sanctions including fines,
exclusion from public
procurement procedures
and prohibition from
placing goods on the
market or offering

services
* Criminal liability in certain
cases

Vice informaci naleznete na: https://corporatejustice.org/

* State authority has the
power to monitor
compliance with DV
obligations
* State authority may
- order injunctive action
- issuefines (upto
€100,000 and incl.
exclusion from public
procurement)

- establish guidelines for
businesses

- engage in dialogue with
stakeholders

- publish useful data

= Criminal liability of the
responsible director


https://corporatejustice.org/
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Odpoved: navrh smeérnice o podnikove
udrzitelné due diligence

Publikace v unoru 2022
Jednani v ramci tfistrannych rozhovor( do prosince 2023

Dne 14. prosince 2023 bylo dosazeno prozatimni dohody

EUROPEAN PUBLIC SERVICE UNION



Machine Translated by Google

Oblast pusobnosti prozatimni dohody

- Spolecnosti z EU o,
které maji vice nez 500 zaméstnancu a cisty celosvétovy obrat pres EUR
150 miliont
o Nebo jde o materskou spole¢nost skupiny, kterd ma vice nez 500 zaméstnancl
a vygenerovala 150 miliond EUR
o Nebo ktera vytvorila obrat mezi 40 miliony EUR a 150 miliony EUR, v¢etné alespon 20 milion(i EUR ve

specifickych odvétvich (textil, nerosty, zemédélstvi a stavebnictvi)

- Totéz plati pro spolecnosti ze tfetich zemi (nebo materské spolecnosti)

o ktera v Unii provedla vice neZ 150 miliond EUR
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o Nebo ty, které pUsobi v textilu, nerostnych surovinach, zemédélstvi nebo stavebnictvi.
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Oblast pusobnosti prozatimni dohody

Vécné zavazky se tykaji vlastni Cinnosti spolecnosti, ¢Cinnosti jejich dcefinych spolecnosti a
cinnosti provadenych jejich obchodnimi partnery.

Navrh dohody vylucuje financ¢ni sektor.
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Povinnosti

DulezZité povinnosti provadét naleZitou péci:

- Provadét hloubkovou kontrolu lidskych prav a Zivotniho prostfedi zaloZzenou na riziku; tj. identifikovat, hodnotit,
predchazet, zmirfiovat, ukoncit a napravovat jejich skute¢né nebo potencialni nepfiznivé dopady na zivotni prostredi

a lidska prava a sledovat ucinnost jejich politik nalezité péce.

- Vypracovat klimaticky plan v souladu s limitem globalniho oteplovani 1,5 C podle Pafizské dohody.

Spolecnosti by musely aktualizovat své zdsady nalezité péce, pokud dojde k dulezité zméné, a sledovat jejich efektivitu
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Povinnosti

Tyto povinnosti hloubkové kontroly by mohly byt soucasti podminek zadavani vefejnych zakazek.

Spolecnosti by musely zavést a udrZzovat mechanismus oznamovani a postup pro podavani stiznosti.
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Povinnosti

Vétsi obCanskopravni odpovédnost, protoZze obéti by mohly poZzadovat odSkodnéni, kdyZ utrpély poruseni lidskych

prav nebo ekologickych norem stanovenych transpozici smérnice .

Byly by zfizeny vnitrostatni dozorci organy, které by mohly prijmout sankce, v€etné penézitych sankci, pokud

spole¢nosti nedodrzi své povinnosti nalezité péce.
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Dalsi kroky

PredbéZzna dohoda dosazena v prosinci 2023

Tuto dohodu nyni musi oba organy formalné pfijmout.

V soucasné dobé zablokovano v Radé. Trikrat stazeno z Agendy: neocCekavala se zadna
vétSina, protoZe se oCekavalo, Ze Némecko nasledované dalSimi zemémi se zdrzi hlasovani.

Jedna z nékolika otazek: Francie chce nyni zménit oblast pusobnosti ndvrhu. -> Nevztahoval
by se na spole¢nosti s vice nez 5000 zaméstnanci misto 500. Tim by se jeho uplatfiovani
snizilo na 80 % spolecnosti.

Nyni to vSak neni pfiliS jasné: Francie zjevné po zasedani Rady 28. inora opét zménila svij . . . . O
postoj.

ALE dohoda neni Uplné mimo stul. Belgické predsednictvi ceka na pfileZitost znovu o ném
hlasovat. Isabelle Schomann (EKOS) zdUraznila klicovou roli, kterou mohou narodni a
evropské odbory stale hrat.
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